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storage. A water surplus was available
for transfer during this drought due to a
number of factors. First, Yuba and its
member districts have lacked funds toWATER, POLITICS & LAND USE complete the diversion, conveyance, and
distribution facilities necessary to use

Water Transfers: water beneficially within the
agency’s boundaries. Under the water
fight permits issued to Yuba by the State

Addressing Concerns of (SWRCB), Yuba has until the year 2010
-- Communities to complete its full beneficial use of wa-

ter. A second factor has been cooperation
between Yuba and Pacific Gas and Elec-
tric Company: PG&E meets the debt ser-

A vice obligations on Yuba’s project bonds
gricultural communities have traditionally resisted water lransfersin exchange for all the hydroeleelric

because they fear that their water rights may be challenged, their localpower generated by the project. PG&E
economies harmed, or their groundwater levels reduced. Yet water trans-has agreed, on a year-to-year basis, to
fers from agricultural areas have been proven to benefit both buyers andforgo releases of water in winter for pow-
sellers and enhance the environment as well. Using the experience of theer generation and allow greater releases
Yuba County Water Agency, this article discusses the benefits and practi-in the summer, when the water can be

cal problems of water transfers, and addresses the concerns agriculturalused for water transfers. Finally, rainfall
and runoff in the Yuba River watershedcommunities commonly have with water transfers, were generally greater between 1987 and
1991 than in other parts of the state; by

THE EXPERIENCE OF TItE tric power generating capacity of 370contrast, runoffis only 38 percent ofnor-
YUBA COUNTY WATER AGENCY megawatts, producing an average of overreal for 1992.

1.5 billion kilowatt hours annually. In the It is important to emphasize that theThe Yuba County Water Agency owns27 years thattheprojecthas operated, thesource of water for Yuba’s transfers hasand operates the Yuba River Develop-fishery on the lower Yuba River has notbeen from storage. Other water agenciesmerit Project, which provides flood con-been harmed: the average populations ofin Northeru California (e.g., Placertrol, water conservation, hydroelectricchinook salmon and steelbead trout haveCounty Water Agency and Oroville-Wy-power, ~sh and wildlife enhancement,exceeded average pre-project popula-andotte Irrigation Distric0 have alsoand recreation on the lower Yuba Rivertions.in the foothills of the Sierra Nevada. New transferred surplus water from storage
Bullards Bar Dam, which can store near-Yuba County Water Transfers the past several years. In addition, Yuba
ly one million acre-feet of water, is one During the five drought years fromauthorized its water users in 1991 to
of the project’s most important and popu-1987 through 1991, Yuba transferredtransfer approximately 82,000 acre-feet
lar features. The project has a liydroelec-over 800,000 acre-feet of water fromto the1991state drought water bank from

their surface water entitlement from
Yuba. See Wat C §383. Their transferred
water was replaced with groundwater, so
no land went out of production as a result
of the transfer. Groundwater pumpingPaul M. Bartkiewlez is a founding partner in the

¯ law finn of Battkiewiez, Kroniek & Shanahan, Sac- Was closely monitored by Yuba and ils
ramento, which practices exclusively in the at’e~ of member districts to avoid adverse ira-
water fights andpublle agency representation. He pacts to the aquifer.h~s provided legal services in connection with nu-
merous water tram-lets, has helped draft wamr tran~- Tile source of transferred water is a
fer legislation, and has participated ’~s a speaker on
numerous panels discussing water rights and wamr cruc,~al factor in evaluating impacts on
transfer issues. Mr. Bartkiewicz serves on the W~ter the area of origin. Those Lrarlsfers that
Transfer Task Fct-ee of the A~sociation of California generally have little or no adverse localWamr Agencies and chairs the Water Transfer Task
For~ of the Califomin Chamber of Commerce. He impacts (e.g., transfers from storage,
r~zeived his A.B. from the University of Massachu- carefully managed conjunctive use pro-setls and his J. D. from the University of California,
ttmings College of the law. grams, and conservation) should be pre-

Paul M. Bartkiewlcz                                         ferred over transfers that can have ad-verse local impacts (e.g., transfers
involving land fallowing).
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constitute such a nonuse. [Footnote omitted.]supplies, or conservation). Land fallow-vious negative results: for example, .local
Nevertheless, the perception that a water usering can also reduce wildlife habitat andofficials in Yolo County believe subsi-
may forfeit his water right due to a temporaryfood supplies, dence from groundwater overdraft hastransfer suggests that an affirmative state-
ment to clarify existing law is desirable. The Fifty percent of the water purchasedlowered the elevation of certain flood
Commission therefore urges the enaetmentoffor the 1991 water bank was from landcontrol levees, exposing populated areas
legislation expressly stating that the transferfallowing. DWR’s Retrospective con-to increased risk of flooding.
or exchange of water or water rights, in itself,eluded that the majority of land fallowing Communities and local agencies must
should not be considered as evidence of wastefrom the water bank was well within thebetter understand and manage their
and unreasonable us~ under Article 10, See-fluctuations of agricultural activity in the.groundwater resources to address and
flon 2 of the California Constitution and thataffected counties, using a four-year aver-solve the potential impacts of watersuch a transfer or exchange should not resultage for the years 1987 through 1990. Ret-transfers involving groundwater pump-in forfeiture, rospective, p 17. The Retrospective alsoing. Until then, transfers that could cause

Water Code §1244 was enacted inconcluded that the estimated effects ofor contribute to groundwater overdraft
1980 in the form recommended by thewater bank activities on the economies ofshould be discouraged.
Commission. It provides, among otherareas from which water was transferred
things, that the transfer of water or waterwas minor. Retrospective, p 19. Commu-RECOMMENDATIONS
rights, in itself, will not constitute evi-nities affected by transfers involving land Governor Wilson’s water policy con-
dence of waste or unreasonable use andfallowing disagree with these eonclu-tinues to give water transfers an impor-
willnotaffectanydeterminationofforfei-sions, tant role in addressing California’s water
rare with respect to appropriative rights, needs. Legitimate concerns raised by

Yuba decided not to transfer water in Revenues agricultural communities that transfer
1992 because of the SWRCB challenge water need to be resolved, however, be-
to its water rights. Twenty-two members from Yuba’s water fore transfers are truly part of the solu-
of the California Legislature, including transfers are paying tion. For example:
Republicans andDemocratstepresenting for facilities to extend Regulatory agencies, particularly
northern and southern California and ur-
ban and agricultural areas, have written water service for DFG and the SWRCB, mast make sate

it is both their policy and practice to act
to the SWRCB expressing their view that irrigation and municipal in concert with statutes favoring waterCalifornia law and policy do not support use to areas that could transfers and protecting water rights.
the assertion that a transfer of water is ev- Too often the actions of these agencies
idence of lack of diligence in putting wa- no~ have afforded to create the perception that a water transfer
ter to beneficial use or should result in the pay for those can diminish the transferor’s water right,
forfeiture of water rights, facilities, which is a sure way to discourage water
AGRICULTURAL transfers.
COMMUNITIES’ CONCERNS

~
The existing statutory framework for

ABOUT WATER TRANSFERS water transfers should be given a
.chance to work before new water trans-

Water Right Protection More evaluation of local economicfer laws are adopted. Existing law andAIthoughWatC§1244andotherpro-impacts from land fallowing will bepolicy are adequate to facilitate watervisions of existing law protectthe waterneeded to develop water lransfer policiestransfers. The 1991 water bank pur-rights of those who transfer water, agri-to minimize those impacts. In the mean-chased more than 820,000 acre-feet (andcultural communities often fear thattime, transfers not involving land fallow-hadbuyersforlessthanhalfthatamoun0SWRCB will use a water transfer as aning should generally be given a higherwith only minor changes in existing law.opportunity to diminish the water rightspriority. This was the approach used forThe 1992 water bank has also apparentlyof the transferor. The SWRCB and DFGthe 1992 water bank. Unfortunately, landpurchased sufficient water to meet itscan remove this concern by taking actionfallowing may be the most readily avail-buyers" demands without significantin support of existing state law and policyable source of water for transfers duringchanges in the law. Radical new propos-that favor water transfers and protect athe next several years. Ms, like AB 2090, introduced by As-transferor’s rights. So far, merely passing
laws has not worked. Groundwater Impacts semblymember Katz in 1991 but not en-

Many agricultural communities areacted, only add to the perception that
Third Party Impacts concerned about transferring groundwa-water rights may be threatened by a water

Agricultural communities expresster directly and pumping groundwater totransfer.
great concern over the economic impactreplace transferred surface water. Water Priority should be given to transfers
of water transfers on communities thatCode § 1220 puts some limitations on ex-that tend not to have adverse impacts on
transfer water. Any such effects wouldport of groundwater from the Delta.the transferor’s community. Transfers
most likely result from transfers involv-Overdrafts can impair the quality offrom storage, locally managed conjunc-
ing land fallowing rather than other typesgroundwater and cause land subsidence,tive use, and conservation should be fa-
of transfers (e.g., storage releases, con-Besides reducing the storage capacity ofvored over transfers requiring land fal-
junctive use of surface and groundwaterthe aquifer, subsidence can have less ob-lowing.
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